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Agreement for Supply of Goods and/or Services
DATE           /          /2008
BETWEEN

MONASH UNIVERSITY ABN 12 377 614 012 

of Wellington Road, Clayton in the State of Victoria

(University)
AND
The person or company, whose name and address is set out in Item 1 of Schedule 1
(Supplier)
Introduction
A. The University wish to have the Goods and/or Services supplied during the term of this Agreement, as ordered and specified by it from time to time. 

B. The Supplier has represented that it (and the Specified Persons(s)) has expertise in the supply of the Goods and/or Services and has agreed to supply the University with the Goods and/or Services.

C. The parties have agreed to enter into an arrangement for the supply of the Goods and/or Services as required by the University on the terms of this Agreement and any relevant Purchase Order.

It is agreed:
1. Definitions and Interpretations
1.1 Definitions

The following definitions apply unless the context requires otherwise:
Acceptance Tests means the tests (if any) set to ensure that the Goods meet the Specifications.
Affiliate means, with respect to a party under this Agreement, an entity which is directly or indirectly Controlling, Controlled by or under common Control with a party.
Alternative Supplier has the meaning given in Clause 13.
Annexures means Annexure A containing the Suppliers submission for the provision of Goods and/or Services and Annexure B containing supporting documentation provided by the Supplier as reasonably required by the University.
Business Day means either 8.30 am to 5 pm Monday to Friday in Melbourne, Australia but excluding statutory and public holidays in Melbourne Australia.
Confidential Information means any and all information, know-how and data in whatever form provided by the University to the Supplier or the Supplier to the University in respect of this Agreement or negotiations preceding this Agreement including all information relating to the current or future business interests, methodologies or affairs of either party, and the terms and conditions of this Agreement, but does not include any such information, know-how or data to the extent that:

(a) a party can clearly show it was independently available to that party from a third party having the right to disclose it;

(b) at the time of execution of this Agreement it is in the public domain, or subsequently enters the public domain, through no fault of that party or any other person to whom that party discloses the Information;

(c) a party is obliged by law to disclose it, provided that that party has first advised the other party of this obligation, has allowed the other party reasonable time to avoid the disclosure having to be made, and has given the other party such assistance (at the other party’s cost) as the other party reasonably requests in doing this; or

(d) the parties agree in writing it will be exempted from the provisions of this Agreement.
Control means, with respect to an entity, the possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of such entity, whether through the ownership of voting securities, by contract or otherwise, the ownership of the majority of the voting stock or other voting equity interests of an entity (and Controlling, Controlled and similar terms shall have corresponding meanings).
Delivery Locations means the delivery locations for the University as specified in Item 3 of Schedule 1 or as may otherwise be agreed with the University Representative and set out in the Purchase Order.
Delivery Period means the period for delivery of the Goods and/or Services as specified in Item 4 of Schedule 1 or as may otherwise be agreed with the University Representative and set out in the Purchase Order.
Discount means the discount (if any) from the Prices payable by the University as specified in Schedule 3.
Effective Date means the effective date as specified in Item 5 of Schedule 1.
Goods means all goods specified in Schedule 2 provided in accordance with this Agreement and includes any New Goods (if any).

GST has the meaning given in the GST Law.
GST Law means the A New Tax System (Goods and Services Tax) Act 1999 (Cth) as may be amended from time to time.
Initial Term means the term described as the initial term and set out in Item 6 of Schedule 1.
Intellectual Property Rights means letters patent, trade marks (whether registered or unregistered), registered or unregistered designs, utility models, copyrights including design copyrights, applications for any of the above and the right to apply for them in any part of the world, discoveries, creations inventions or improvements upon or additions to an invention, confidential information, know-how and any research effort relating to the above (whether registrable or not), moral rights and any similar rights in any country or territory.

Moral Rights mean the rights of an author as detailed in clause 22.1.
More Favourable Terms has the meaning given in Clause 11.1.
New Goods means any goods similar to the Goods (if any) which are introduced from time to time in accordance with Clause 10.3(b).
New Services means any services similar to the Services (if any) which are introduced from time to time in accordance with Clause 10.3(a).
Price Adjustment Mechanism means the price adjustment mechanism (if any) described and set out Schedule 3.
Prices means the prices for the Goods and/or Services as specified in Schedule 3 or as may otherwise be agreed with the University Representative and set out in the Purchase Order.
Purchase Order means any document under which the University places an order with the Supplier for the supply by the Supplier to the University, of the Goods and/or Services or any of them during the Term.
Relevant Information has the meaning given in Clause 27.2.
Service Level Agreement means that agreement (if any) between the Supplier and the University setting out the scope of the Services to be provided by the Supplier and the Service Levels to be met as identified in Schedule 4 or as may be agreed between the parties.
Service Levels means the performance measures to be met by the Supplier in relation to the provision of the Services as specified in Schedule 4, these may include, without limitation, the time taken to perform a particular Service, the level of availability of a particular Service, or a key indicator to be achieved within a time period.
Services means all services specified in Schedule 2 provided in accordance with this Agreement and includes any New Services (if any).
Specifications means the specifications (if any) in relation to the Goods as specified in Schedule 2 or as may otherwise be agreed with the University Representative and set out in the Purchase Order.
Specified Person(s) means the person(s) named in Item 15 of the Schedule or such other person(s) agreed to in writing by the University from time to time.

Supplier Representative has the meaning given in clause 20.1(e).
Taxes or Tax means any and all sales, use, personal property, real property, value added, goods and services, consumption, turnover, stamp, documentary, interest equalisation, business, occupation, excise, income, corporation, profits, gains, gross receipts, or other taxes, fees, withholdings, imposts, levies, duties or other charges of any nature whatsoever or whensoever, together with any penalties, fines or interest thereon or similar additions thereto, imposed, levied or assessed by any government, governmental, semi‑governmental or other relevant authority or otherwise payable on or in respect of any of the Goods and/or Services.
Term means the Initial Term plus any renewal of this Agreement as set out in Item 6 of Schedule 1.
Training means the training specified in Item 13 of Schedule 1.
University Representative means the person nominated by the University from time to time as being responsible for ordering the Goods and/or Services, initially being the person specified in Item 8 of Schedule 1.
Warranty Period means the period specified in Item 14 of Schedule 1 during which the warranty provisions in clause 15 of this Agreement shall apply.

1.2 Interpretation

Headings are for convenience only and do not affect interpretation. The following rules apply unless the context requires otherwise:
(a) The singular includes the plural and conversely.
(b) A gender includes all genders.
(c) If a word or phrase is defined, its other grammatical forms have a corresponding meaning.
(d) A reference to a person, corporation, trust, partnership, unincorporated body or other entity includes any of them.
(e) A reference to a Clause, Schedule or Annexure is a reference to a clause of, or a schedule or annexure to, this Agreement.
(f) A reference to legislation or to a provision of legislation includes a modification or re-enactment of it, a legislative provision substituted for it and a regulation or statutory instrument issued under it.
(g) A reference to conduct includes, without limitation, an omission, statement or undertaking, whether or not in writing.
(h) A reference to dollars and $ is to Australian currency.
(i) Nothing in this Agreement is to be interpreted against a party solely on the ground that the party put forward this Agreement or any part of it.

1.3 The application of all or any of the provisions of the United Nations Convention on Contracts for International Sale of Goods (Vienna Sales Convention) to this Agreement, or incorporation of such provisions into this Agreement, at any time is expressly excluded in all respects.

1.4 If there is any inconsistency between the provisions set out in the body of this Agreement and the provisions of any Annexure, Schedule, other attachment or any Purchase Order then the provisions set out in the body of this Agreement will prevail to the extent of the inconsistency and the provisions of the Annexure, Schedule or other attachment or Purchase Order will be construed accordingly.
2. Appointment of Supplier

2.1 This Agreement will commence on the Effective Date and will remain in force, unless terminated earlier pursuant to this Agreement, until the end of the Initial Term. Extension of this Agreement beyond the Initial Term (if any) will be in accordance with Item 6 of Schedule 1.

2.2 The University appoints the Supplier, for the Initial Term, as a supplier of the Goods and/or Services to the University in accordance with the terms and conditions of this Agreement and any relevant Purchase Order.  The nature of the appointment is non-exclusive unless otherwise specified in item 13 of Schedule 1.
3. Purchase Orders

3.1 If the nature of the Supplier’s appointment is specified in Item 7 of Schedule 1 as a standing offer to supply, then orders for the Goods and/or Services may be made from time to time by the University completing and forwarding a Purchase Order to the Supplier.  Regardless of the nature of the Supplier’s appointment in Item 7 of Schedule 1, each Purchase Order:

(a) shall constitute a separate agreement between the Supplier and the University; and

(b) shall be subject to the terms and conditions of this Agreement.

3.2 The Supplier (and the Specified Person(s)) in performing the Services and providing the Goods, will:
(a) use best endeavours not to interfere with any of the activities conducted by the University or any other person at a Delivery Location;

(b) comply with and ensure that the Supplier’s employees, agents, contractors and sub-contractors comply with:

(i) all applicable laws, regulations and industrial awards and agreements;

(ii) all safety, health and environment guidelines, rules and procedures provided to the Supplier by the University; 

(iii) all reasonable access, security and identification requirements and procedures specified by the University; 

(iv) all other reasonable directions and orders given by the University Representatives; and

(c) ensure that the Delivery Locations are left secure, clean, orderly and fit for use.
3.3 The Supplier:

(a) in performing the Services, will meet the Service Levels.  If the Supplier fails to meet the Service Levels then in addition to any consequences set out in Schedule 4 and/or any relevant Service Level Agreement then the University will be entitled to a reduction in the Price charged for the non-conforming Service proportionate to the failure to meet the Service Levels; and
(b) in providing the Goods, will ensure they meet the Specifications.  If the Goods fail to meet the Specifications then, in addition to any rights contained in clause 15.4, the University will be entitled to either (at its sole discretion):
(i) a reduction in the Price charged for the non-conforming Goods proportionate to the failure to meet the Specifications; or

(ii) reject the non-conforming Goods, in which case the University will not be liable to pay the Price in relation to the rejected Goods.

3.4 Subject to Item 7 of Schedule 1, the Supplier acknowledges that the University is not bound to order any or any particular quantity of Goods and/or Services or that the University may not necessarily acquire any or all of its requirements of the Goods and/or Services from the Supplier.

3.5 The Supplier must use its best endeavours to ensure an uninterrupted supply of the Goods and/or Services to the University.

3.6 The University may at its option vary, modify or cancel a Purchase Order made by it at any time prior to delivery, upon the occurrence of which:

(a) the Supplier must immediately do everything possible to mitigate any costs incurred by it consequent upon such variation, modification or cancellation; and
(b) the University’s liability will be limited to the direct costs incurred by the Supplier to the date of cancellation and the University will not be liable in any way whatsoever for any indirect or consequential loss or loss of profit as a result of the variation, modification or cancellation of the order.
4. New Goods and New Services
4.1 If a New Service or New Good is substitutable for an existing Service or Good (Existing Service or Good), the Price for the New Service or Good will be the Price for the Existing Service or Good.
4.2 If the New Good or New Service are not substitutable for an Existing Service or Good, the parties will negotiate in good faith and use best endeavours to agree the relevant price for the New Good or New Service.  If the parties are not able to agree the price within 30 Business Days of the proposed introduction of the New Good or New Service, then the price of the New Good or New Service will equal the lowest price paid by third parties for the sale and delivery of the New Good or New Service over the 12 months’ period commencing from the date of introduction of the New Good or New Service.

4.3 Until the price of the New Good or New Service is determined in accordance with clause 4.2, the University will pay the price recommended by the Supplier for the New Good or New Service.

4.4 Any difference between the price paid by the University in accordance with clause 4.3 and the price calculated in accordance with clause 4.2 must be repaid or otherwise reimbursed by the Supplier to the University within 10 days of the determination of the price in clause 4.2.

5. Delivery

5.1 The Supplier will:

(a) deliver the Goods:

(i) to the University within the Delivery Period at the relevant Delivery Location;

(ii) in good condition and without damage caused by delivery and the Supplier will replace any damaged item of the Goods at no additional cost to the University; and

(iii) in accordance with the terms and conditions of this Agreement and the relevant Purchase Order.
(b) deliver the Services in accordance with the terms and conditions of this Agreement and the relevant Purchase Order.
5.2 The Prices are inclusive of the costs of delivery by the Supplier to the relevant Delivery Location.
6. Inspection/Acceptance Testing

6.1 The University may inspect the Goods during manufacture and all Goods are received by the University subject to its inspection and approval within a reasonable time after delivery.  Signed delivery documents will not mean acceptance by the University of Goods delivered but only the number of packages or cartons delivered.

6.2 The University and the Supplier will subject the Goods to Acceptance Tests in accordance with Item 12 of Schedule 1 and any other appropriate quality assurance tests to ensure that the Goods meet the Specifications.

7. Risk and Property

The Goods remain at the Supplier’s risk and title does not pass to the University until the Goods are delivered to, inspected by, and accepted by, the University at the relevant Delivery Location.
8. Existing Supply Arrangements

8.1 Where the nature of the appointment of the Supplier is exclusive, the Supplier acknowledges that all supply arrangements (which are in existence at the Effective Date) between the University and third party suppliers of the Goods and/or Services will be honoured for their duration until properly capable of termination by the University in accordance with the terms of the third party supply.
8.2 The Supplier acknowledges that the terms of the supply arrangements referred to in Clause 8.1 are confidential to the University. On the Supplier’s reasonable request, the University may, to the extent it is entitled to do so, provide the Supplier with details of the duration of such existing supply arrangements.

8.3 Any current supply agreement between the Supplier and the University will be superseded by this Agreement, with such agreements being terminated with effect on the day prior to the Effective Date.

8.4 Termination of any current supply agreements in accordance with Clause 8.3 will be without prejudice to any rights of either party against the other which accrued prior to the time of termination or which otherwise relate to or may arise at any future time from any breach or non-observance of obligations under those agreements which arose prior to the time of termination.
9. Training

The Supplier must provide the Training in respect to the Goods and/or Services where required by the University.
10. Pricing

10.1 The Goods and/or Services will be supplied by the Supplier to the University for the Prices.

10.2 The Prices will be based on a calculation of fifty-one (51) weeks per annum payable over twelve (12) equal monthly payments and:

(a) be adjusted in accordance with the Price Adjustment Mechanism if one is specified; or 
(b) be fixed for the Term if a Price Adjustment Mechanism if one is not specified.
10.3 If the Supplier:

(a) introduces a New Service, being a Service not specified in this Agreement, the Price for that New Service will be determined in accordance with clause 4.3; and
(b) introduces New Goods, being Goods not specified in this Agreement, the Price for that New Goods will be determined in accordance with clause 4.3.
10.4 The Prices for all Goods and/or Services are inclusive of all current and future Taxes (excluding GST in accordance with clause 21.2).
11. More Favourable Terms available to Third Parties

11.1 If, during the Term the Supplier, any Affiliate of the Supplier or either’s agents or dealers provide the Goods and/or Services to any third party on terms or conditions which, in the University’s opinion, are more favourable to the third party than the terms or conditions under this Agreement (More Favourable Terms), then the Supplier agrees to make all amendments necessary to this Agreement so as to match the relevant More Favourable Terms for the provision of the Goods and/or Services to the University.  Such amendments will have effect on and from the date the More Favourable Terms first applied to the third party and the Supplier will make all necessary reimbursements and adjustments in favour of the University as are required to give effect to those amendments.

11.2 For the purposes of Clause 11.1, the Supplier must:

(a) notify the University as soon as possible after the Supplier becomes aware of any More Favourable Terms; and

(b) at the University’s request, allow an independent auditor nominated by the University, to:

(i) ascertain the prevailing general terms and conditions upon which the Supplier, any of its Affiliates, or its or their agents or dealers provide the Goods or Services to third parties; and

(ii) report to the University the Supplier’s compliance with Clause 11.2(a).

12. Invoicing and Payment
12.1 Invoice

The Supplier must invoice the University separately for the Price for all Goods and/or Services delivered.
12.2 Form of invoice

The invoice must be in the form of a tax invoice and must otherwise comply with the requirements of the GST Law.  The invoice must, unless inconsistent with the GST Law, specify:

(a) the Supplier’s Australian Business Number;

(b) the Price due to the Supplier and the basis for their calculation;

(c) the amount of any GST required to be remitted to the Australian Taxation Office by the Supplier;

(d) the date of delivery of the Goods and/or Services to which the invoice relates;

(e) a description (including quantity) of the Goods and/or Services delivered; 

(f) if a discount is applicable, the Discount;

(g) the Supplier’s address for payment; and

(h) any purchase order number issued by the University.
12.3 Certification

No amount claimed in any invoice shall be paid by the University unless the invoice is certified for payment by the University Representative.  The University Representative will not certify an invoice for payment unless satisfied that it is correctly calculated with respect to Goods delivered and/or Services provided. 

12.4 Disputed invoices

If the University Representative disputes the amount claimed for payment in an invoice, the University Representative must certify the amount that the University Representative believes is due for payment.  The amount certified must be paid by the University.  The liability for payment of the balance of the invoiced amount must, if necessary, be determined under clause 20.4.
12.5 Payment

Subject to certification under clause 12.3, the University must pay to the Supplier an invoiced amount within 30 days of the end of the month in which an invoice is received. The University has a preference to pay invoices electronically and where possible payments to suppliers will be made via Electronic Funds Transfer.
12.6 Retention of records

The Supplier must maintain and retain, for a period of not less than seven (7) years, full and proper records of all Goods and/or Services provided to the University (including, without limitation, all details and data used in the creation of invoices delivered).  Upon reasonable notice, the Supplier must make such records available to the University Representative, including any auditor, and allow inspection or copying of the records.
12.7 Status of payment

Payment of an invoice is not:
(a) evidence or an admission that Goods and/or Services have been supplied or are in accordance with the Specification;

(b) evidence of the value of any Goods and/or Services supplied or provided;

(c) an admission that any Goods and/or Services to which an invoice pertained were satisfactorily supplied or performed or expenses properly incurred;

(d) an admission of liability; or

(e) acceptance or approval of the Supplier’s performance but must be taken only as payment on account.
13. Alternative Supply 

Where the nature of the appointment of the Supplier is exclusive:

(a) if the Supplier is unable to supply the Goods and/or Services in accordance with this Agreement, the University may source the relevant Goods and/or Services from a third party (Alternative Supplier);

(b) the Supplier will be responsible for and must pay the University all incremental costs associated with sourcing the Goods and/or Services from an Alternative Supplier; and
(c) nothing in this Clause 13 will be construed to limit any other remedy available to the University under or arising from this Agreement or otherwise if the Supplier is in breach of any of its obligations under this Agreement.
14. Intellectual Property

14.1 The Supplier warrants that the provision of the Goods and/or Services will not constitute an infringement of any Intellectual Property Rights of a third party.  The Supplier will indemnify the University its employees, agents and related bodies corporate from and against any and all loss (including consequential loss and loss of profit), claims, causes of action and judgments and all related liabilities, damages, costs and expenses (including legal expenses) suffered or incurred (whether directly or indirectly) by the University its employees, agents and related bodies corporate as a result of or in connection with any infringement of a third party’s Intellectual Property Rights arising out of the use or sale of or dealing with the Goods and/or Services provided under this Agreement.
14.2 All information (including that contained in illustrations, drawings, tooling’s, samples and specifications) and all dies, tools and other materials used in the manufacture of the Goods supplied by the University to the Supplier or paid for by the University remain the property of the University and must be treated as confidential by the Supplier.  Such information and materials will be used by the Supplier solely for the purposes of preparing a quotation for the University or completing the order for the University.  The Supplier will not copy, sell, lend or otherwise dispose of or use the information or materials without the prior written consent of the University.  All illustrations, drawings, tooling’s, samples, specifications and materials provided to the Supplier by the University must be returned to the University at any time upon demand.

14.3 All Intellectual Property Rights created by or on behalf of the Supplier (including by the Specified Person(s)) for the University, or arising out of the provision of the Goods and/or Services must be and hereby is assigned by the Supplier to the University upon its creation.  The Supplier will execute all documents and do all acts and things required by the University for the purposes of giving effect to this assignment.

14.4 Goods bearing any registered trade mark or any other marks, brands, logos or designs owned by or licensed to the University must only be sold to the University.  Where the Goods have been rejected or not taken up by the University, the Supplier may sell the Goods to a third party upon removal of all references to the University and the University’s trade marks, brands, logos or designs (including tags, badges and all other labels) from those Goods before they are offered for sale to a third party.

15. Supplier’s Representations and Warranties

15.1 The Supplier represents and warrants that:

(a) the execution and delivery of this Agreement by the Supplier and the performance of its obligations under this Agreement do not and will not result in the breach of:

(i) the terms and conditions of, or constitute a default under, any agreement or undertaking (oral or written) or any indenture or instrument to which the Supplier is a party or by which the Supplier may be affected or bound;

(ii) any order, writ, rule, regulation, injunction or decree of any court, administration agency or governmental body or any statute, rule or regulation applicable to the Supplier or by which the Supplier may be bound; and

(iii) any obligation of confidence applicable to the Supplier or by which the Supplier may be bound; and
(b) the Supplier has made all efforts to become aware of the subject matter of the representations and warranties set out in this Clause 15.1.

15.2 The Supplier:

(a) warrants that the Services:

(i) will be performed with due care, skill and diligence;

(ii) will be fit for the purposes of which these type of Services are commonly bought; 

(iii) will meet the relevant Service Levels;

(iv) will be of the highest quality; and

(v) will comply with all applicable laws, regulations, standards, or other legal requirements concerning safety and quality.
(b) warrants that the Goods:

(i) will be free from defects in design, materials and workmanship;

(ii) will be fit-for-any-purposes expressly or impliedly made known to the Supplier by the University Representative or for which the Goods are commonly supplied for the Warranty Period;

(iii) will meet the relevant Specifications; 

(iv) where not manufactured by the Supplier, will meet the current specifications and warranties of the manufacturer of the relevant goods; 

(v) be of the highest quality; 

(vi) do not, and the University’s use of the Goods in accordance with this Agreement will not, infringe any rights (including Intellectual Property Rights) of any other person; and

(vii) comply with all applicable laws, regulations, standards or other legal requirements concerning safety, quality, manufacture, packaging, packing and delivery.

The warranties contained in this Clause 15.2 are in addition to any representation, warranty or guarantee given by the Supplier in respect of the Goods and/or Services or any representation, warranty, guarantee or term implied by law.  

15.3 Without limitation to any other remedy available to the University under this Agreement or otherwise, if the Supplier is in breach of any of the warranties referred to in Clauses 15.1 and 15.2:

(a) the Supplier must, at its cost (including any relevant transportation and labour costs):

(i) in the case of Services, re-perform any non-conforming Service to the University Representative’s satisfaction within such time as reasonably allowed by the University Representative; and
(ii) in the case of Goods, replace or repair the non-conforming Goods to the University Representative’s satisfaction within such time as reasonably allowed by the University Representative.

(b) The University Representative may, at his or her sole discretion allow the Supplier to:

(i) remedy such non-conformance itself, or through a third party, at the cost of the Supplier; and

(ii) withhold payment to the Supplier of the amount which is likely to be required to remedy the non-conforming Goods and/or Services.

15.4 Where the Supplier replaces Goods pursuant to this clause, the Supplier warrants the replacement Goods will be newly manufactured will be free from defects in materials and workmanship and will be suitable for normal use as reasonably contemplated by the University.  The Warranty Period in respect of repaired or replacement Goods or components of the Goods shall recommence from the date the Supplier notifies the University in writing that such repair or replacement is complete.
15.5 Where the Goods incorporate any software, the Supplier will supply and install at no additional charge:

(a) all software versions and upgrades for that software that become available during the Warranty Period; and
(b) all software versions and upgrades for that software that become available within two years following the Warranty Period if they are a decimal point change to the version or upgrade number that was available during the Warranty Period (for example, a change from version 3.1 to 3.2 would be included but not a change from version 3.2 to 4).

15.6 Without limitation to any other remedy available to the University under this Agreement or otherwise, where the Goods are not manufactured by the Supplier, the Supplier undertakes to:

(a) procure from the manufacturer the right for the University to enforce the manufacturer’s warranties directly from the manufacturer; and

(b) assist, and co-operate with the University in every reasonable manner in the process of enforcement of the manufacturer’s warranties and, any claim by the University against the manufacturer.

15.7 The Supplier will indemnify the University its employees, agents and related bodies corporate, from and against all losses, damage and costs (excluding any consequential or indirect losses, damages or costs) which the University its employees, agents and related bodies corporate may suffer or incur arising out of or related to a breach of the warranties given by the Supplier under this Agreement.
15.8 Each of the representations and warranties referred to in this Clause 15 will remain in full force and effect notwithstanding termination of this Agreement for any reason.
16. Specified Person(S) Warranties

16.1 The Supplier warrants that the Specified Person(s):

(a) is competent to carry out the Services;

(b) has the necessary skills, knowledge, experience, qualifications and licences to carry out the Services; and

(c) will personally perform the Services.

16.2 The Supplier shall not substitute other personnel for the Specified Person(s) without the University's prior written consent, which consent shall not be unreasonably withheld.

16.3 Where the Specified Person(s) is unable to perform any of the Services the Supplier shall immediately notify the University and arrange for replacement of that person with a person satisfactory to the University.

16.4 The University may at any time by notice in writing to the Supplier require that the Supplier should cease to permit the Specified Person(s) to be engaged in carrying out the Services and in such event the Supplier must forthwith cease to provide the services of such person(s) in or about the University's business and will provide as soon as is practicable the services of such alternative person(s) as may be acceptable to the University.

17. Termination

17.1 The Supplier or the University may, subject to any restrictions set out in Item 11 of Schedule 1, terminate this Agreement as a whole, without any of the causes set out in clauses 17.2 or 17.4 occurring by giving the other party the period of prior written notice of termination as set out in Item 10 of Schedule 1.

17.2 Subject to clause 17.3, the University or the Supplier may terminate this Agreement, immediately by written notice to the other party if: 

(a) the other party is in breach of a material term of this Agreement and: 

(i) the default is not capable of remedy; or 

(ii) the default is capable of remedy and the defaulting party has failed to remedy the default in a proper manner within 30 days after notice is received; or 

(b) the other party takes any action or any steps are taken or legal proceedings are started for:

(i) its winding-up, dissolution, liquidation, or re-organisation, other than to reconstruct or amalgamate while solvent on terms approved by the other party (which approval will not be unreasonably withheld); or

(ii) the appointment of a controller, administrator, official manager, trustee or similar officer of the other party or any of its revenues and assets.

17.3 If the Supplier is terminating the Agreement pursuant to clause 17.2 as a result of a breach by the University, then the Supplier may only terminate the entire Agreement, which is a termination of the arrangement with the University as a whole.

17.4 The University will have the right to terminate the whole or any part of this Agreement if:

(a) there is a change in the Control of the Supplier, other than for the purpose of internal reconstruction; or

(b) the Supplier disposes of the majority of its business or merges with a third party where that merger:

(i) is with a competitor of the Supplier;

(ii) is with a competitor of the University; or

(iii) results in a substantial change to the nature of the Supplier’s business.

17.5 Termination will be without prejudice to any rights of either party against the other which accrued prior to the time of termination or which otherwise relate to or may arise at any future time from any breach or non-observance of obligations under this Agreement which arose prior to the time of termination.
17.6 The Supplier acknowledges and agrees that on termination or expiry of this Agreement the Supplier will provide all such transitional assistance as may be reasonably necessary or requested by the University to facilitate the smooth transition of any relevant information, knowledge, systems or assets from the Supplier to the University (or to a third party nominated by the University) to enable the University to continue to obtain the benefit of such information, knowledge, systems or assets for the business purposes of the University, following the termination or expiry of this Agreement.  The University will pay fair compensation to the Supplier in respect of any physical assets which have not been fully amortised by the Supplier and which are required to be provided to the University under this clause.

18. Indemnity

18.1 The Supplier acknowledges that if it enters onto any Delivery Location, it does so at its own risk. The Supplier must ensure that its employees, agents, contractors and sub-contractors are also aware that they enter onto the Delivery Locations at their own risk.

18.2 Without limitation, the Supplier will be liable for, and will indemnify the University from and against, any liability or any loss or damage of any kind whatsoever (including any consequential or indirect losses, damages or costs), arising directly or indirectly from:

(a) the illness, injury or death of any of the Supplier’s employees, agents, contractors or sub-contractors arising out of or in connection with this Agreement;

(b) any personal injury, illness or death to any person or damage to any property or any other loss or damage of any kind whatsoever caused or to the extent contributed to by:

(i) the Services; or
(ii) the Goods; or
(iii) the entry onto and the activities undertaken on and in, the Delivery Locations by the Supplier or its employees, agents, contractors or sub-contractors,

including, without limitation, any pollution arising from the matters or activities referred to in Clauses 18.2
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(iii), which pollution the Supplier must clean up at its sole expense;

(c) any claim made against the University by any of the Supplier’s employees, agents, contractors or sub-contractors in relation to relevant legislation concerning income tax, workers compensation, annual leave, long service leave, superannuation or any applicable award, determination or agreement of a competent industrial tribunal; and

(d) any penalty imposed for breach of any applicable law in connection with the provision of the Goods or the performance of any of the Services.

18.3 Every exemption, limitation, defence, immunity, indemnity or other benefit contained in this Agreement or a Purchase Order to which the University is entitled will be held by the University to the benefit of, and will extend to protect, each of the University’s officers, employees, agents, contractors and sub-contractors (excluding the Supplier, its agents or dealers and its and their agents’ or dealers’, officers, employees, agents, contractors and sub-contractors).
19. Insurance

19.1 General

All insurance provision to be provided by the Supplier to the University under this Agreement must be effected and maintained with an Australian registered insurance company who are approved by APRA (Approved Insurer).
19.2 Insurance of Goods

The Supplier must effect and maintain an insurance policy with an Approved Insurer that will cover the Goods for their full value from time to time against loss or damage. The policy must be effected prior to the Supplier performing any of its obligations under this Agreement and must be maintained until all Goods have been delivered.  The policy must be in the name of the Supplier and must cover the Supplier and all sub-contractors for their respective rights, interests and liabilities.
19.3 Professional Indemnity Insurance

Prior to the Supplier performing any of its obligations under this Agreement, the Supplier must effect and maintain a professional indemnity policy which will cover the Services to be performed under this Agreement for a total amount not less than five million dollars ($5,000,000) with an Approved Insurer. 

19.4 Public Liability Insurance

Prior to the Supplier performing any of its obligations under this Agreement, the Supplier must effect and maintain a Public Liability policy of insurance (inclusive of Product Liability cover), in relation to the Services to be performed under this Agreement, for a total amount not less than ten million dollars ($10,000,000) with an Approved Insurer. The policy must cover the Supplier’s rights and interests in relation to its liabilities, and its liabilities to third parties.
19.5 Insurance of Employees

The Supplier must, prior to performing any of its obligations under this Agreement, insure against liability for death or injury to persons employed by the Supplier including liability by statute and at common law. 

19.6 Insurance generally

(a) All insurances required by this Agreement to be effected by the Contractor must:

(i) be effected with an Approved Insurer;
(ii) cover such risks; and

(iii) be subject only to such exclusions, conditions and excess,
as have been previously approved by the University’s Representative in writing.

(b) The University may require the Supplier to provide proof that any insurance required by this Agreement to be effected by the Supplier has been effected and is being maintained.  If the Supplier fails to provide proof within two (2) days of a request for such proof, the University shall not be required to make any payment under this Agreement until proof is furnished and may elect to terminate this Agreement immediately by written notice to the Supplier.

20. Category Management
20.1 Performance Management, Contract Representatives 

(a) The University may monitor performance under this Agreement.

(b) The University may notify the Supplier of any improvements in the market place in respect of any of the Goods and/or Services of which the University becomes aware and the Supplier will use best endeavours to adopt such improvements.

(c) The Supplier shall, during the Term, use reasonable endeavours to identify areas where improvements in providing the Goods and/or Services can be made (including reductions of cost to the University and improvements in quality).  Upon identifying potential areas for improvement, the Supplier shall make written recommendations to the University for the delivery of those improvements and present them at any review meetings that may be held from time to time.  The University shall ensure that a record of all of the Supplier’s recommendations for improvement, and the resultant impact on the University’s business, is maintained and referred to by it when assessing the Supplier’s performance under this Agreement.

(d) To the extent that any improvements identified pursuant to clause 20.1(c), will change the scope of Services or the Service Levels or the Goods or the Specifications, or the Supplier’s cost of providing the Goods at the Specifications or the Services at the Service Levels, if requested by the University, the parties will implement those changes by mutual agreement. 

(e) The Supplier will nominate representatives to administer this Agreement and attend meetings and liaise with the University Representative, provided that the University reserves the right to approve and veto the representatives of the Supplier. The initial representatives of the Supplier are specified in Item 9 of Schedule 1 (Supplier Representative).

(f) The University Representative and the Supplier Representative will meet regularly during the Term to discuss and assess the Supplier’s performance under this Agreement and the relationship between the Supplier and the University.  The time and venue for such meetings will be determined by the University Representative and the University Representative will provide the Supplier Representative with one month’s notice in writing of the time and venue for each meeting.
20.2 Reporting 
(a) The Supplier must report to the University in accordance with the requirements of Schedule 5.

(b) In addition to Clause 20.2
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(a), the Supplier must record and track in a format agreed to by the University, transaction history by Delivery Locations, including the Prices, amount spent, quality of the Goods and/or Services purchased, delivery history and such other information as may be reasonably required by the University from time to time. If the University so requests, the Supplier must record the information required electronically.
20.3 Audits

(a) The Supplier must provide to the University all reasonable access to costs, price and volume records relating to the Goods and/or Services supplied under this Agreement, for the purpose of auditing and verifying invoices presented under, and other relevant costs referred to in, this Agreement.

(b) If any audit reveals any error in the invoicing and amounts paid for in respect of the Goods and/or Services supplied to the University, then either the Supplier or the University as appropriate must reimburse the other for the error.
20.4 Dispute Resolution 

(a) The parties acknowledge that it is their expectation that any disputes will be settled by the University and the Supplier in good faith.  Subject to Clause 20.4
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(d) any dispute under or relating to this Agreement between the Supplier and the University must be referred:

(i) initially for resolution by the University Representative and the Supplier Representative, who will endeavour to resolve the dispute within ten (10) Business Days of the giving of notice of a dispute by a party;

(ii) if the dispute is not resolved in accordance with Clause 20.4
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(i), to the relevant chief executive officers of each party (or such other nominee with an equivalent status and authority), who will endeavour to resolve the dispute within a further twenty (20) Business Days or such other period as may be agreed by those persons; and

(iii) if the dispute is not resolved in accordance with Clause 20.4
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(ii), to mediation and the mediator will be appointed jointly by the parties or, where the parties cannot agree on a mediator within ten (10) Business Days, appointed by the Chairperson of The Chartered Institute of Accountants or the Chairperson’s nominee.  The mediators will conduct the mediation in accordance with those guidelines agreed between the parties or if the parties cannot agree on those guidelines within 10 Business Days following appointment of the mediator, in accordance with those guidelines set by the mediator.

(b) If the dispute is not resolved by the parties in accordance with Clause 20.4
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(a)(iii) within a further 20 Business Days then either party may, in its discretion, initiate court proceedings.

(c) Notwithstanding the existence of a dispute, each party must continue to perform its obligations under this Agreement, subject always to its rights of termination under this Agreement.

(d) A party may commence court proceedings relating to any dispute arising under this Agreement, at any time where that party seeks urgent interlocutory relief.

21. Goods and services tax

21.1 In this clause:

(a) GST means GST as defined in A New Tax System (Goods and/or Services Tax) Act 1999 as amended (GST Act) or any replacement or other relevant legislation and regulations;

(b) words used in this clause which have a particular meaning in the GST law (as defined in the GST Act, and also including any applicable legislative determinations and Australian Taxation Office public rulings) have the same meaning, unless the context otherwise requires;

(c) any reference to GST payable by a party includes any corresponding GST payable by the representative member of any GST group of which that party is a member; and

(d) if the GST law treats part of a supply as a separate supply for the purpose of determining whether GST is payable on that part of the supply or for the purpose of determining the tax period to which that part of the supply is attributable, such part of the supply is to be treated as a separate supply.

21.2 The consideration expressed to be payable under any other clause of this Agreement for any supply made under or in connection with this Agreement does not include GST.

21.3 To the extent that any supply made under or in connection with this Agreement is a taxable supply, the GST exclusive consideration otherwise payable for that supply is increased by an amount equal to that consideration multiplied by the rate at which GST is imposed in respect of the supply, and is payable at the same time.

21.4 Each party agrees to do all things, including providing tax invoices and other documentation, that may be necessary or desirable to enable or assist the other party to claim any input tax credit, adjustment or refund in relation to any amount of GST paid or payable in respect of any taxable supply made under or in connection with this Agreement.

21.5 If a payment to a party under this Agreement is a payment by way of reimbursement or indemnity and is calculated by reference to the GST inclusive amount of a loss, cost or expense incurred by that party, then the payment is to be reduced by the amount of any input tax credit to which that party is entitled in respect of that loss, cost or expense before any adjustment is made for GST pursuant to Clause 21.3.
22. Moral Rights 

22.1 The Supplier acknowledges that under Part IX of the Copyright Act 1968 the Specified Person(s) has Moral Rights in any original work of which he or she is the author and in which copyright subsists.  These Moral Rights are:

(a) the right to attribution of authorship of the work; 

(b) the right not to have the authorship of work falsely attributed; and

(c) the right to integrity of authorship, that is, not to have the work subjected to derogatory treatment.

22.2 The Supplier consents to the University doing any act or thing, or omitting to do any act or thing (whether occurring before or after the date of this Agreement), which may otherwise infringe a Moral Right of the Specified Person(s) under Part IX of the Copyright Act 1968 provided that the University shall not falsely attribute authorship or, where the work is materially altered, attribute authorship of the Supplier or any writer to the work unless they consent in writing..  This consent is given in relation to all Intellectual Property Rights made or to be made by the Specified Persons(s) in the provision of the Services.

22.3 The Supplier acknowledges that this consent has been freely and genuinely given and not as a result of any statement made by or on behalf the University inconsistent with the matters set out at clause 22.1 above.

22.4 The Supplier warrants to the University that, prior to the Commencement Date, it will have procured the written deed of consent of the Specified Person(s) to the infringement of his or her Moral Rights to meet the obligations of the Supplier under this clause 22. The Supplier fully indemnifies the University against any claims and costs (including costs on a full solicitor/client basis) that may be made against the University by the Specified Person(s) in respect to the rights of the Specified Person(s) described in this clause 22. The Supplier must provide this deed of consent to the University upon request.

23. Privacy Act

23.1 In this clause, "Personal Information" means personal information as defined in the Information Privacy Act 2000 (Vic) and health information as defined in the Health Records Act 2001 (Vic).

23.2 The privacy obligations in this clause apply to all Personal Information which the Supplier receives from the University (for any reason, and whether directly or indirectly) or which the Supplier receives, creates or holds in connection with this Agreement.

23.3 The Supplier:

(a) shall handle Personal Information to which this clause applies in accordance with all privacy principles which govern, or would govern, the handling of such information by the University including, without limitation, the Information Privacy Principles under the Information Privacy Act 2000 (Vic) and the Health Privacy Principles under the Health Records Act 2001 (Vic); and

(b) shall comply with all applicable guidelines, determinations, or recommendations made by a Commissioner or any other regulatory body which administers the applicable privacy principles and shall submit to investigations and enforcement procedures by those Commissioners and regulatory bodies.

23.4 The Supplier agrees to handle Personal Information to which this clause applies in accordance with any reasonable and lawful direction given by the University.

23.5 Where the Supplier discloses any Personal Information to which this clause applies to any third party (including any subcontractor under this Agreement), the Supplier agrees to ensure that such a third party is subject to enforceable obligations requiring the third party to comply with the obligations in this clause, as if the third party were the Supplier, and to enforce these obligations against the third party in accordance with such directions as the University may give.

23.6 The Supplier shall indemnify the University (and its officers, directors, employees, contractors and agents) from and against any and all claims, losses, liabilities, damages, settlements, expenses, and costs (including, without limitation, legal costs) that arise out of or relate to any breach of these privacy obligations by the Supplier or by any third party under clause 23.5.

23.7 This clause 23 applies regardless of whether the Personal Information, the Supplier or any third party to whom the Supplier discloses Personal Information to which this clause applies are located in or outside Victoria.

24. Public Announcements

The Supplier will not, without the University’s prior written consent, in any manner advertise or publish the fact that the Supplier has contracted to provide the University with the Goods and/or Services.  Should such consent be given, the wording of the relevant advertisement or publication and the manner of its dissemination must first be approved in writing by the University.

25. Assignment and Sub-contracting

25.1 The Supplier may not assign or otherwise deal with this Agreement except with the prior written consent of the University.  The University is not required to give consent or to justify the withholding of consent.

25.2 The Supplier may not subcontract the performance of the whole or any part of its obligations under this Agreement except with the prior written consent of the University.  The University is not required to give consent or to justify the withholding of consent.

26. Confidentiality

26.1 The University and the Supplier acknowledge that Confidential Information is valuable to the other party, and undertakes to keep Confidential Information confidential in accordance with this Agreement.  Each party will: 

(a) only use the Confidential Information made available to it by the other for the purpose of fulfilling its obligations under this Agreement, and will not commercially exploit Confidential Information made available to it for any other purpose, without the prior consent in writing of the other party;

(b) not, without the prior consent in writing of the other party, disclose, publish or make Confidential Information known to any person;

(c) upon the request of the other party, or in any event on the termination of this Agreement, promptly return to it all documents and other material relating to the Confidential Information and all copies of those items;

(d) not use, or attempt to use, the Confidential Information made available to it by the other for its own purposes or the purposes of any third party, or do or omit to do any act or thing involving the use of that Confidential Information which may injure or cause loss to, or be calculated to injure or cause loss to, the other party, without the other party's prior written consent;

(e) only disclose the Confidential Information made available to it by the other to its employees and advisers and then only to the extent necessary to fulfil its obligations under this Agreement and it will ensure that its employees and advisers observe the terms of this clause; 

(f) take all reasonable steps to preserve the confidentiality of the Confidential Information and indemnify and keep indemnified and hold harmless the other party against all losses, damages, costs or expenses which the other party may incur as a result of any unauthorised disclosure or use of the Confidential Information (including for the avoidance of doubt any unauthorised disclosure or use of the Information by the party's employees and advisers); 

(g) immediately notify the other party in the event of any unauthorised use or disclosure of the Confidential Information;
(h) take all reasonable steps to enforce the confidentiality obligations imposed by this Agreement including diligently prosecuting at its cost, any breach or threatened breach of such confidentiality obligations by a person to whom the disclosing party has disclosed Confidential Information and where appropriate, making applications for interim or interlocutory relief.
26.2 The obligations of confidentiality imposed upon the parties will continue notwithstanding that this Agreement may in all other respects have terminated, provided that the University may disclose the terms and conditions of this Agreement and a Purchase Order to any person on the termination or expiration of this Agreement or any Purchase Order.
26.3 All Confidential Information supplied to the Supplier under or in connection with this Agreement shall remain the property of the University and shall be returned by the Supplier to the University on demand or on completion of this Agreement.

26.4 The Supplier must ensure that Confidential Information supplied to the Supplier under or in connection with this Agreement is not reproduced or used for any purpose other than the performance of the Supplier’s obligations under this Agreement.

27. No Representation or Warranties by the University
27.1 The Supplier acknowledges and agrees that:

(a) in entering into this Agreement, the Supplier does not, except to the extent expressly stated in this Agreement, rely on any representation, warranty, condition or other conduct which may have been made by the University, or any person purporting to act on behalf of the University;

(b) the Supplier has had the opportunity to make, and has made, all necessary and independent inquiries in relation to all matters relevant to the entry into this Agreement; and

(c) subject to any law to the contrary, all terms, conditions, warranties and statements, whether express, implied, written, oral, collateral, statutory or otherwise, are excluded and the University disclaims all liability in relation to these to the maximum extent permitted by law.

27.2 Without limitation to Clause 27.1, the Supplier acknowledges and agrees that:

(a) no person purporting to act on behalf of the University:

(i) has provided any guarantee to the Supplier that the University will make any minimum level of purchases or necessarily acquire all of its or their requirements of the Goods and/or Services from the Supplier;

(ii) has made any representation or warranty, whether express or implied, as to the accuracy or completeness of information contained in any other materials or documents which may have been provided to the Supplier in connection with a Purchase Order or any request for proposal or any subsequent discussions or negotiations (Relevant Information);

(iii) will be liable in any way for any losses or liabilities incurred by the Supplier or any other person (including, without limitation, damages, costs, loss of profits or consequential or indirect losses) arising from any error, inaccuracy, incompleteness or other defect in the Relevant Information; and
(b) the Relevant Information has not been independently verified and the University and its directors, officers, advisers, employees and agents are not under any liability for any loss (including damages, costs, loss of profits or consequential or indirect losses), whether arising from negligence or otherwise, for any representation contained in it or any omission from it or for any error, inaccuracy, incompleteness or other defect in the information it contains.
28. Notices

28.1 Each notice or other communication under this Agreement is to be in writing, is to be made by email, facsimile, personal delivery or by post to the addressee at the facsimile number or address, and is to be marked for the attention of the person or office holder (if any), from time to time designated for the purpose by the addressee to the other parties.  Where notice is to be given to the University as a whole it shall be given to the University Representative.  The initial facsimile number, address and relevant person or office holder of each party is set out by its name in Items 1 and 2 of Schedule 1.
28.2 No communication is to be effective until received.  A communication is to be deemed to be received by the addressee:
(a) in the case of an email or facsimile, on the Business Day on which it is sent or, if sent on a non-Business Day (in the place of receipt) on the next Business Day after the date of sending;
(b) in the case of personal delivery, when delivered; and

(c) in the case of a letter, on the third Business Day after posting by express post or by airmail.
29. Waiver
29.1 A party’s failure or delay to exercise a power or right does not operate as a waiver of that power or right.

29.2 The exercise of a power or right does not preclude either its exercise in the future or the exercise of any other power or right.

29.3 A waiver is not effective unless it is in writing.

29.4 Waiver of a power or right is effective only in respect of the specific instance to which it relates and for the specific purpose for which it is given.

30. Set Off
The University may set off against any sum owing to the Supplier any amount owing by the Supplier to the University.

31. Occupational Health and Safety
31.1 The University is obliged to provide and maintain, so far as is practicable, a working environment for its employees and members of the public that is safe and without risk to health.

31.2 The Supplier must itself, and must ensure that any sub-contractors of the Supplier, at all times identify and take all necessary precautions for the health and safety of all persons, including the Supplier’s staff, employees of the University and members of the public, who may be affected by the performance of the Supplier’s obligations under this Agreement.  Without limiting the Supplier’s obligations under this clause, the Supplier must establish and implement an OH&S management system which ensures compliance by the Supplier with all duties of an employer under the Occupational Health and Safety Act 1985.

32. Charter on Human Rights

The Supplier will perform the Services and provide the Goods in a manner that will not cause Monash to be in breach of the Charter of Human Rights and Responsibilities Act 2006 (Cth).

33. General

33.1 This Agreement and any issued Purchase Orders contain the entire agreement between the parties with respect to their subject matter and supersede all prior agreements and understandings between the parties in connection with it including (without limitation) any agreements, undertakings or negotiations under, derived from or relating to any request for proposal or other materials supplied by the University.
33.2 Termination of this Agreement does not relieve any party from that party’s obligations under clauses 14, 15, 18, 19, 23, 24, 26 and 27.

33.3 No amendment or variation of this Agreement is valid or binding on a party unless made in writing and executed by all parties.
33.4 No failure to exercise nor any delay in exercising any right, power or remedy by a party operates as a waiver.  A single or partial exercise of any right, power or remedy does not preclude any other or further exercise of that or any other right, power or remedy.  A waiver is not valid or binding on the party granting that waiver unless made in writing.
33.5 The parties agree to do all things and execute all deeds, instruments, transfers or other documents as may be necessary or desirable to give full effect to the provisions of this Agreement and the transactions contemplated by it.
33.6 The rights and obligations of the parties will not merge on the completion of any transaction contemplated by this Agreement.  They will survive the execution and delivery of any assignment or other document entered into for the purpose of implementing a transaction.
33.7 Nothing in this Agreement is or will be taken as constituting the relationship of partners or joint ventures between the parties to this Agreement or constituting any party as the agent or representative of another party.

33.8 Each party must bear its own costs arising out of:

(a) the negotiation, preparation and execution of this Agreement; and

(b) except as expressly provided otherwise in this Agreement, any transaction contemplated by this Agreement.

33.9 Any stamp duty payable in connection with this Agreement will be borne by the Supplier.

33.10 This Agreement may be executed in any number of counterparts.  All counterparts together will be taken to constitute one instrument.
33.11 This Agreement is governed by the laws of Victoria.  Each party submits to the non-exclusive jurisdiction of the courts of Victoria in connection with matters concerning this Agreement.
Execution
Executed as an agreement

	For and on behalf of Monash University by
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	For and on behalf of the Supplier by:
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Schedule 1 Contract Details:  

	Item 1 – Supplier
	Name: 



ABN:



Address:


Telephone:


Fax No:



Email:



	Item 2 – The University 
	Name:

Monash University

ABN:

12 377 614 012

Address:  
Monash University VICTORIA 3800
Telephone:
9002 6000
Fax No:



Email:



	Item 3 - Delivery Locations

(Clause 1.1)
	[note:  If such details are known at the time of preparing this Agreement then Insert the delivery location details here or alternatively annex the delivery locations details.]  If annexing, add the following:

	Item 4 - Delivery Period

(Clause 1.1)
	[note:  Insert relevant period that the Supplier is to provide the relevant Product and/or Service after an order for the relevant Product and/or Service is made by the University under a Purchase Order]

	Item 5 - Effective Date

(Clause 1.1)
	[note Insert the date on which this Agreement is to commence]

	Item 6 – Term

(Clauses 1.1 and 2.1)
	Initial Term: [note Insert the initial period of the Agreement for Supply of Products and Services]  

Renewal: [note: Insert the terms of renewal of the period of this Agreement (if any)] egs:

[option 1]: [six/three] months prior to the expiry of the Initial Term, or such other date as may be agreed between the parties, the University  and the Supplier will review their relationship and the performance of the Supplier under this Agreement.  After this review the University  may, by notice in writing, extend this Agreement for further terms of [insert term] at its absolute and sole discretion. Should Xxx choose not to extend this Agreement beyond the Initial Term it will issue the Supplier with written notice to that effect.  If the University does not provide any notice (either to extend the terms or to terminate the agreement) then this Agreement will automatically renew for further periods of one month until the University issues such a notice.

[or]

[option2]: This Agreement will continue beyond the Initial Term for subsequent periods of 1 year, unless either party gives [3 months] notice to the other party that it does not wish to renew this Agreement.

[or]

[option3]: No renewal period, unless the parties otherwise agree in writing.

	Item 7 – Nature of Appointment

(Clause 2.2 and 3.1)
	The Supplier has agreed to provide: [a standing offer to the University to supply the University with Products and/or Services] [or]  [the Products and/or Services to the University.] [note: choose whichever is appropriate to the arrangement being made with the Supplier]
The Supplier is appointed as a non-exclusive supplier to the University. [note: this is the default statement to include, if instead you choose to insert one of the following there are consequences of such a decision.  For example if an exclusive relationship is agreed to, you must be sure that the University (be sure to check the definition of the company) has no other similar suppliers etc and that the risks of such reliance are minimal.  An exclusive relationship may be appropriate if it is in return for significant discounts etc.]
[option 2]: The Supplier is appointed as an exclusive supplier to the University for the Initial Term. 

[Note:  if the Supplier is to be exclusive the University must have a right of termination even during the initial term ref item 23.]

[option 3]: The Supplier is appointed as a preferred supplier to the University, meaning that the Supplier has a right to be notified of, to bid for, and to be treated as the preferred supplier provided that all items are equal.] 

[option 4]: The Supplier is appointed as a preferred supplier to the University to provide [#]% of the University’s requirements of the Products or Services, meaning that the Supplier has a right to be notified of, to bid for, and to be treated as the preferred supplier for that amount of Products or Services provided that all items are equal.]
 [note: you should include only one of the above options]


	Item 8 –University Representative

(Clause 1.1)
	Name:

Title:

Phone:

Email: 

	Item 9  – Supplier Representative 

(Clause 18.5)
	Name:

Title:

Phone:

Email:

	Item 10 – Notice to Terminate 

(Clause 15.1)
	University Notice:  [two] months prior written notice

[Note:  if the Supplier’s appointment is exclusive (refer item 12) then the University must have the ability to terminate on a very short period of notice.]

Supplier Notice: [two] months prior written notice, after the Initial Term has ceased.

[note: for each of these entities specify the ability to terminate, ie notice period and whether there are any conditions such as only after the Initial Period]

	Item 11 – Restrictions on notice to terminate

(Clause 15.1)
	

	Item 12 – Acceptance Tests

(Clause 5.2)
	[note:  Insert the following clause if Acceptance Testing is required or likely to be required].

The parties will conduct Acceptance Tests in accordance with the following procedures:

(a) On [set out date or if no date is set out then the date on which the parties reasonably agree that the parties are ready to commence Acceptance Testing] each party shall make available sufficient competent staff to carry out testing.

(b) Each party shall bear its own costs in respect of the conduct of the Acceptance Testing.  
(c) If any Acceptance Tests are not successfully completed and have not been successfully completed by the agreed date, for causes attributable to the Supplier, then without any prejudice to any rights the University may have under the Agreement, the University may at its option:

(i)
require that the non-compliant Product be remedied and the Acceptance Tests re-run; or

(ii)
reject the Product pursuant to clause 5.3 of this Agreement.

(d) Acceptance Tests shall be conducted by [which party] in relation to whether the Products meet the Specifications. 
(e) The University shall, prior to the commencement of Acceptance Testing, prescribe:

(I)
the composition and duration of the tests to be conducted, 

(ii)
the responsibilities of each party in relation to the performance of the Acceptance Tests, and 

(iii)
the results that the University is expecting which will evidence that the Products meet the Specifications (“Acceptance Criteria”). 

(f) Sufficient Acceptance Tests will be conducted to validate that the Products are able to meet the Acceptance Criteria.  
Acceptance shall occur when all the Acceptance Tests have been completed satisfactorily and it has been demonstrated to the reasonable satisfaction of the University that all of the Acceptance Criteria are satisfied.

	Item 13 – Training

(Clauses 1.1 and 8)
	

	Item 14– Warranty period

(Clauses 1.1 and 15.2)
	

	Item 15– Specified Person(s)

(Clause 1.1)
	


Schedule 2 - Specification  

Schedule 3 – Pricing/fees table  

Schedule 4 – Service Levels/KPI’s  

Schedule 5 – Category Management Plan  

Appendix A – Tenderer’s submission  

Appendix B – Supporting Documents  

Auckland   P O Box 4199 Auckland   Tel 64 9 309 0859   Fax 64 9 309 3312

Wellington   P O Box 1291   Tel 64 4 473 7777   Fax 64 4 473 3845
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